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MOTION TO BIFURCATE A N D  REPEAL 

Media Gctieral, Inc. ("Media Gciieral"), by ils attorncys, hereby urges the Commission to 

act expcdiliotisly to repeal tlic ncwspapcr/broadcast cross-ownership rule and, i fsuch action 

ciiiitiot hc taken in spring 2003, lo bifiircalc co i i s idcdon  o f  the rule from this proceeding and 

proniplly repeal i t  

IJiilikc a11 [lie oIltcr ownership r~iles at issue in  h i s  oinnibus procccding, thc 

nc\vsp"pcr:hroadc~isl cross-o\~iiei.sliip hiin restricts tlic activities of an industry that is outside the 

FCC's ,jurisdiction. Moreovcr. thc rtilc has gone uninodilied since its adoption in 1975. dcspitc 

fiCC rcvieu iii numerous proccediiigs over tlic last dccade. ln each of these rcviews, the FCC 

Iiris hccn faced wjitli an  evct- growing voluiiie oCevidence demonstrating that the rule should be 

repealed. IiiJecd, the vcry estensive record now before the FCC establislics conclusivcly [hat the 

rule is no longcr "necessary i n  the public intcrcet" and that it is actually hindering newspapers' 

alld broadcasters' efforts t o  provide i icw and innovative information services tlrat meet the 

demands ol'their ever-ch:inging commuiiitics 
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Unlikc ( l i e  case with sonic othei- media ownership rules, the public interest benefits of 

~rcpcal of the  newspaper/broadcasr cross-ownership rule are so clear and inescapable, that its 

prompt elimination is required, pailictilarly tinder Section 202(h) of the Telecoinniunications Act 

oi’ 1996 (“1996 Teleconi Act”). ‘ I ’ l ic FCC hiis said that i t  hopes to reach a resolution of this 

omnibus proceedin8 in  spring or2003. I f  it finds that dcadline impossible to meet, however, 

hecausc oftlelibei.ation o\Jcr utliei. rules at issue in tlic docket, the FCC sliould bifurcate its 

consideralion o f  the iiewspaper!hroadcasl cross-owncrship rule from the rest of [he proceeding, 

so  thal its re\,iew and repeal inay bc complctcd within thc spring 2003 deadline the FCC has set 

Ibr itself. . h y  othcr course --  ticlaying revicu. o f  the rule and/or ultiniatcly retaining some 

aspect of its cross-ownership restrictions --  would be contrary to law. 

1. In Adopting the NeivspapcriBroadcast Cross-Ownership Rule in 1975, the FCC Did 
Not ldentily Any Concrete Harm the Rule W a s  Intended to Remedy, and the 
Extensive Record on the Rule the FCC Has Amassed More Recently Fully Supports 
Its Prompt and Complete Repeal. 

In 1075, the FCC asscrled authority undcr the Communications Act to adopt a rule flatly 

prohihiting neNspaper publishers, who hold no spectrum-related assets, from acquiring and 

operaling broadcast stations 111 markets in  which theii- newspapers arc published. Pointedly, the 

l - ’ < ~ C ’  ;idopled ihis ban, not bccnusc i t  cited a n y  “basis iii fact or law for linding newspaper 

owicrs unquali lied as a gl-oup t i i r  I ~ i t i i r e  broadcast ownerrhip,”l or becausc any claim had been 

r i ~ a d c  lhat -‘ricwspapcr-televisi[)ri stalion owncrs [had] comniittcd any specific non-competitive 

acls.”‘ but solely because “[.le t h i n k  lliat any new licensing should be expected Lo add to local 



di\,crsity.”3 Although well-iritentioried, Ihe FCC conjectured that the ride would improve 

divcrsity tlcspilc making a number orcontrary empirical findings on thc record. For instance, the 

FC‘C found thal thcre generally was sipnificant diversity or “separate operation” betwccn 

commercially owned broadcast stations and newspapers.‘ Moreover, a study of licensee 

programming conducted by the FCC’s siaff docutnentcd that newspaper-owned stations rendered 

iiiorc locally oriented servicc.’ On appeal, both ireviewing courts explicitly recognizcd the lack 

o f  any documented ptiblic interest h a m  compelling adoption of the rule.’ 

More than a quarter century later, the newspaper/broadcast cross-ownership rule still 

exists dcspitc prol‘ound growth in media outlets and owners, liberalization of a11 other media 

ownership rules, and a tnotiniain of cvidencc on the rule unheeded by the FCC that shows, in 

study after study in contrast to thc predictive judgments upon which the FCC relied in 1975, that 

cross-owriersliip does not harm aiiy o f l h c  €:C‘C:.s articulatcd policy goals and that the rule. i n  

F K ~ ,  i iow hinders the provisioii o f  news and innovative media services. When the Nolice o/ 

I’/-opo.sc~l Kule~trirk/ug i n  th is  oinnibus ownership proceeding was issued last fall,’ it was at least 

tlic eighth lime iii almost as many yeal-s that thc FCC had considcred or been asked to consider 

ltl. at I075 
ltl. at I089 

’ Id a1 IO78 11. 26 
Specifically, the Unitcd States Court of Appeals for the District of Columbia Circuit found that 

thc FCCl had adopted its new flat ban “without compiling a substantial record of tangible harm,” 
inoting that the rule was basctl on a rccord that included “litile reliable ‘hard’ information.” Nu[ ‘1 
Ci/izoi Comnz. /Or i3roud. LJ. FCC’: 555 F.2d 938, 944, 956 (D.C. Cir. I977), ug”d in pclrt and 
/ . P I ’  Cl inpt~/-i  012 01/7~1.p~ori~d.~ ,  NCCU. The United States Supreme Court, i n  affirming thc 
N’C”s ban. similarly commented on the “inconclusiveness of the rulemaking rccord,” staling that 
[hc PCC “did iiot find that ekistiiig co-located newspaper-broadcast combinations liad not servcd 
Ihc ptiblic interest, o r  that such comhiiiations necessarily ‘spealk] with one voice’ or are harmful 
to conipe~ilion.” Nr’cB, 430 U.S. at 795, 786. 
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the rule’s possiblc tepeal. Time and again. as noted in  the following chronology, the FCC has 

collected more and more evidence suppoiting repeal, and each time has failed to take action on 

the evidcnce, promising repeatedly to ac l  hut never doing so: 

I AUC‘/Ciip C‘i/ie.s. I n  February 1996, the  FCC first professed intercst in recorm of the 
ticwspapcribroadcast cross-ownership rule when, in approving the sale of AEKICap 
Cities to Disney. i t  rejccted the applicant‘s well-documented request for permanent 
waivcrs for comnionly-owned radio and newspaper properties and instead issued 
tcniporary, twelve-month waivers. At the same time, the FCC promised to “proceed 
expcditiously with an open procccdiiig to consider revising our newspaper/broadcast 
cross-ownership policies. 

/YYh N O I .  I n  October 1990, the FCC launched a Noficc oj’ lnyuir~~ seeking comnient 
on possihlc revisioii of its newspaperircidio cross-ownership policies.’J Despite a full 
hricliiig cycle of commcnts and a record that hvored liberalization o f  the 
riewspapcribroadcast cross-ownership standard, the FCC never acted on the Notice. 

r /,‘irs/ NAA Pcv i / /w ! .  Concei-ned over thc FCC’s delay in addressing the 
iiewspapcr:broadcast cross-ownership rule, the Newspaper Association of Anierica 
(“NAA”)  in April 1997 l i led a “Petition for Rulcmaking“ urging the FCC to 
coniniencc a proceeding to eliminate all restrictions on common ownership of 
newspapers and broadcast slations. The FCC did nothing in response to the tiling. 

i Secoicd N A A  Peliiio/i. In  August 1999, NAA submitted an “Emergency Petition for 
Relief.’’ again urging repeal and expressing concern over newspapers’ ability to 
rcniain competitive with olhcr media outlets, particularly in light of the significant 
libcralization earlier that month of the tclevision duopoly and radioitelcvision cross- 
owncrship rules.” Tlic FCC did nothing in response to this tiling. 

I /9Y8 Bicnniol K c i , i c , w  As required by thc 1996 Tclccom Act, the FCC iii March 
1008 coinnienced a biciinial review of its tnedia ownership rules. 
which ti-cated the two N A A  pctitions as conitncnts, the FCC received ovcrwhclming 

..X 

i 

I O  

1 2  In this review, 

( i rp i f id  C’ifie.dAl?C / i r ,  1 I FCC Rcd 5841, 585 1 ( 1  996). 
Neri’~f~upo-/Kotlio c‘ross-Ow//cirJI/i/, CV~rv,ivcr lJoliclv. No//ce oJI//c/uiv, I I FCC Rcd 13003 ( I  996). 
Ncwspapcr Ass’n orAmerica. Petition for Rulemaking i n  the Matter or Amendment of Section 

4 

10 

73.3555 o f t h e  Coniiiiission’s Rulcs To Eliminate Restrictions on Ncwspaper/Broadcast Station 
Cross-Ownership, filed April 27, 1997. 

Neaspapcr Ass’n of’ America, Eincrgeiicy Petition for Relief in  MM Docket Nos. 98-35 and 
96.197, filed Aug. 23, 1999, 

IYYK fh ’n / I i f l /  Kegula/oi;iJ Keviebt’ Krview o/ /he C’oninii.s.vion ‘s Broudcast Ownership Rules 
c r t i d  Oilier Rules Adopted l’iir,~uiin1 I O  ,Scctio?i 202 i f  / / / e  Tclecommuniccrlions Act of 1996, 
iVo/o,lcc~ ( f /n i /u iry ,  I3 FCC Rcd I I276 ( 1  998). 

I I  

I 2  
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suppoit foi- rcpeal or modificalion of thc newspaperhroadcast cross-ownership rule. 
The report that the FCC issued iii June 2000, however, ignored the weight of the 
record cvidcncc ~ a w r i i i ~  rcpeal, dwoling only a few cursory paragraphs to the rule 

saiiic rcporl, tlic FCC again committed to iiiitiate a rulemaking proceeding to consider 
alter-in2 the rule hut gave no specific indication as to when that might commence. 

7 7000 i?ieii i~id h'(,viciv. In fall 2000, Ihc FCC launched i l s  2000 Bieniiial Review 
proceeding, re1c;rsing an inilia1 staffrepoit upon wliicln i t  souslit comii ici i t , l j  111 t ~ i e  
final report concluding the procceding, which was issued in January 2001, the FCC 
did not al[cr any o f t h c  recoiiirncndations that had been made with respect lo the 
ne\yspaper/broadcast cross-ownership rule in the 1998 Biennial Review Report and, 
as bcrorc. promised initiation of a rulemaking proceeding rocused on the rule at some 
unspecified tinie in t ~ i c  future.'" 

and statins i t  continued to serve thc public interest by furthering diversity. 13 In thc 

14 

I 2001 , ~ ~ , ~ i ~ . ~ ~ ~ i / ~ i , r / R ~ o ~ / ( i [ ' ~ r s r  NPKM.  A few inoiiths latcr, in April 2001, the FCC's 
new Chaii-man testified on Capitol Hill that within a month the agency would initiate 
il rcvicw o f thc  ncwspal,er~broatlcast cross-ownership rule. Five months latcr, i n  
Seplcmbcr 2001, [he FCC Finally released a notice of proposed rulemaking, seeking 

17 



6 -  

comment on elimination of the newspaperibroadcast cross-ownership rule.18 I n  
response, the I T C  received virlually unanimous industry support for repealing the 
i-ule, and iiumerou~ economic and programming studies demonstrating repeal to be ill 
the public interest. Of the scores of substantive comments the FCC received, only a 
handful opposed repeal, and they failed to support their doctrinal arguments about the 
need for the rule’s retention with any substantive, empirical studies that met Section 
202(h)’s burden lir sustaining the rule.19 Despite an extensive record favoring repeal, 
the PCC once again chose not to act and launched this omnibus proceeding.?” 

I 200-7 Oiniiihirs NPKM. In  September 2002, the FCC released a rulemaking notice, 
seekins comment on ii l l  its media ownership rules. In the course of the proceeding, 
the FCC also published twelve studies it had commissioned. The six that touched 011 

issiies relevant to the iicwspaper!broadcast cross-ownership rule provided no basis, 
coirceptual or cnipirical, Tor the proposition that thc ru le is necessary In the public 
intercst as the rcsult ol‘compctitioii or for any other reason. Rather, the studies 
further cstahlished repcal or the rule is long overdue.22 As was true in the 2001 
Procrctliiig, the few parties that argued lor retention of the rule drew almost 
cxclusively 011 spcculallve arguments and unproven theories, offering principally 
anecdoics and, i n  no cvcnt, the type of  proofrequired by Scction 202(h). 

21 

Conimon throughout all llic comiiieiits opposing repeal of the ncwspaperibroadcast cross- 

o ~ ~ n c r s h i p  rule is a proloulltl misunderstanding o l  the newsgathering resources and financial 

coinmitnient required to deliver high-quality local news and information to the public. The sanie 

coiiriirents also refleci a complete tinawarciicss of the fact that local media content at successful 

c i u l l e ~ s  is irot dictated on 3 “top-do\in” basis but is consumer-driven and responsivc lo the needs 

o l thc  audiences thcy serve. T11e opponents o f  repeal cling to the simplistic and erroneous notion 

~’i-oss-~~~~ner-.c.hip of Hrooticmr ,Y/cilioii.c. t i i d  Newspapers, Newspuper/Radio &xs-Ownei-shi/J 13 

Wliiver Polzq.. Order atid Nolicc qfh-oposctl Kzilonaltiizg, MM Docket Nos. 01 -235 and 96- 
197, FCC 01.262 (rel. Scpt. 20. 2001) (“2001 Proceediiig”). 

urisupported. and uiisuppomhle, musiiigs that coiiirnon ownership wil I increase advertising rates; 
il s tudy o l the  lcvels ofconccntration iii 10 radio and I O  television broadcast markets, expressed 
iii cacli case by calculation of Hertindalrl-Hirschlnan Indices; and isolated anecdotes. See Reply 
Comments o f  Media General in  NO1 Proceeding, at 18-28, filed Feb. 15, 2002. 

-‘IFc‘C Plans Omnibus Blockbuster Report o n  TV-Radio Ownership,” Coinm~/~~irtriions Daily, 
Iunc 18, 2002; 2002 N P K M .  
” ZOO? NPKM. 

l i lcd Ian. 2. 2003 (“Media General 2002 Chnments”). at 38-52, 

I he only “data” prcsentrd in the N O /  1’1-occediiig by opponents ofrepcal consisted o f  I ‘) 

?I1  

1- .. .\ce,~cric,/-irl/i. discussion o l thc  studics in Comments of Media General in  2002 I’roceerling, 



that  iiiaxinr~mtion of the number or scparatc media owners i s  the only way to ensure diversity 

and competition i n  the loc;il infomiation marketplace. In light o f  the very real financial 

coiistraiiils a i d  prcssurcs licing broadcasters and ncwxpaper publishers in today’s vigorously 

c~~riipeli t iw cnvironmcnl. Iinwvcr, cliininating Ihe ban is the FCC’s best option Ibr ensuring 

continued vitality and improvement i n  local news and informalion available to thc public.23 

I1 If This Omnibus Rulemaking Becomes Stalled, the General Public Interest 
Standard as Well as Specific Legal Authority, Such as Section 202(h), Mandate 
Separate Consideration and Prompt Repeal of the Newspaper/Broadcast Cross- 
Ownership Rule. 

The FCC has now spent many years reviewing the ncwspaperhroadcast cross-ownership 

rule, compiling an cxlensivc record contiiming the lack oPany basis for its relention and the 

hami i t  is causing to news delivery and innovation, and then repeatedly doing nothing. As the 

iiicdia industry Ihas recognized iind cal led to the I’CC‘s attention in  virtually unanimous 

conimcnts, the currcnl system is Iirokcn. Divcrsily of viewpoint docs not require diversily of  

ou nersliip, and the iicwspapcr’bi-undcast cross-ownership ban has resulted in noli-economic 

u\\ncrship “islands.” Uotli uorseiiiny financial conditions in the media sector and the economy 

overal l  and incrcasins competition liom larger national and internalional players, which lypically 

pcseiit the samc uiitlifferentiated non-local infonuation in all markets, have caused many 

lcleiisioii slations in both large and small communities lo  curtail or terminate local ncw~cas t s . ’~  

Prompt repeal o f  (he rulc is nectlcd to stcm and hclp reverse this decline. 

Prompt consideratioil aiid repcal of thc ne~vspaperibroadcast cross-ownership rule is also 

rcquired because the rulc is tlic only FCC media ownership restriction that applies lo an industry, 

1 1  
-~ ,Sw c-g., Media Gcncral 2002 Coinmcnls at 60, 65-70: Comments ofNewspaper Ass’n of 
Aiiierica iii 3001 P/-oceedi,/g. filed Dec. 3 ,  2001, at Sections 1V aiid V1.B. 

Chiiinicnts o f  Media General i n  3002 Proceet/irg, f i led Feb. 3, 2003, at Appendix D. 

‘I The nurnher o f  news cunccllalions and curtailments has now grown (o almost 50. See Reply 



ncwspapcr publishing, which does not tttiliyc spectrum The other rules at issuc in this 

procceding address ownership of assets the FCC does regulate. They regulate combinations of 

telcvision networks and limit thc numhcr of stations that may be owned in a local market, held in 

coinbination with other stations, and, for television, posscssed on a national basis. 

Moreover, no other tiiircylated industry, whether related to broadcasting or not, is 

co ie red  by the F(‘C’s media ownurship rulcs. ‘l’he FCC does not flatly prohibit combined 

invcsiinenls iii broadcast Iiccnsces and other businesses tha t  may be allied closely with 

braxicasting, such as advettising ageticics, representation firms, broadcast equipment 

ni3ntiracturcrs, program S L I ~ I I I I ~ I - S ,  and networks. Neither does it restrict owners of other 

tinregulated media outlets, such as Intcrnet sites and outdoor billboards, from purchasing 

hroaJcast stations even though some o f  tliosc other outlets compete just  as plausibly as 

newspapers do with currently regulated media in  advertising sales and/or news and content 

delivery. Nor has the FCC madc any suggestion that i t  contemplates drawing any of these 

Ihroadcast-related services or unregulated otillets within the scope o ra  cross-ownership rule. 

Siniilarly, since the FCC does not regulate ne\vspapers, any attempt to now count them as 

‘.\oiccs” under a broad unitary rule that i w u l d  continuc to restrict their ownership activities 

~ . o t t l d  he indcfcnsible. Any ;ittempted quantification o f  the value, content, or competitiveness o f  

an unrcgulated ncuspaper in  measuring its “voice” relative to an FCC-regulated entity is alinost 

certaiii to fai l  on appcal. Nothiny i n  thc record of this or previous procecdings could guide the 

F(’C io such a quantification, mtl nothing can  Neither is there any basis in this record for line- 

drawing or the type of analysis that arguably may be appropriate iii addressing national television 

owncrship limits or local television duopoly standards. 

Not moving promptly to cliniinatc a rulc that restricts ownership activities o f  an industry 

outsidc its jurisdiction on a record that  fails to cstahlish that such ownership causes any public 



9 

intcrcst liarin raises a host o f  legal issues -- under the Constitution, the Administrative Procedure 

Ael. and the Coiiimunications Act, as amended -~ that thc FCC would be hard pi-esscd to 

defend." In particular, gi\en the extensive rccord and lack of any substantiated h a m ,  rctention 

of thc ncwspapcribroadcast rule and dclay in promptly rcpcaling i t  violate Section 202(h) of thc 

1906 'l'eleconi Act.'" As the United Statcs <'ourt oTAppeals for the District of Columbia Circuit 

made clcar i n  /,.ox Tdevi.?imi .St<//ions, Inc. I , .  FCC, this provision cstablishes a rigorous 

deregulatory prograin that goes as much to timing as to substance. 

Ilia( Section ?O?(h) "carries uitli i l  a prcsumption in favor ofrepeal or modification of the 

ounership rules. 

unchan~ed by llic Fox rehearing decision,'" but both Fox and Sincluiv rejected the FCC's 

practice or cleferring dccicioiis while i t  ‘-observes" marketplace devclopmentu. 

2 1  Not only did Fox establish 

..2x a finding that  was rcileratcd in Sincfuir Rroarfcirst GI .OLI~ .  Inc. 1'. FCC' and 

3(1 The Court lcft 

2 %  For discussion of the equal protcction and adniinistrativc law issues raised by the rule, see, 
~ , q  , Mcdia Cenci-al 2002 Comments at 30-34. Comments of Media Gciieral i n  ZOO/ Puoc.ecding, 
lilcd Dcc. 3 ,  2002, at 60-66, 76-80. 
X' Scction 202(h) providcs: 

Thc Commission s/icri/ review its rules adopted pursuant to this section and all of its 
owncrship rulcs biennially as part o r i t s  rcgulatory reform review under section 1 1  orthe 
Comrnunicalions Act of 1934 and sliirll determine whcther any of such rules are 
necessary in thc public interest as the result of competition. The Commission s h d l  repeal 
or modify any regulation that i t  determines to be no longer in the public interest. 

Pith. L. No. 104-104. 6 202(h), I10 Stat. S6 (1996) (emphasis supplicd) 
'' 280 F 3 d  1027 ('.Fo.x'')- j , e / i ~ , ~ ~ / , ; ~ / ~ s ~ u / i ~ e c f ,  293 F.3d 537 (U.C. Cir. 2002) (''Fox Relieuring"). 
For a more in-depth discussion of Section 202(h), see, e.g., Media General 2002 Comments at 
2.5-30 and Comments orFox Entertainnicnt Group, hc . ,  et trl. i n  2002 Proceeding, 'riled Jan. 2, 
2003. at Exhibit I 
1K 280 F.3d a t  I048 
10 Sinch i t -  BrotrtfcusI Groi /p /nc. u. FCC, 254 F.3d 148, 152 (D.C. Cir. 2002) ("Sirrclaiv"), 
/.c/7eri,-inl:r/.r/reii, 2002 U.S. .4pp. Lcxis 16618, 16619 (et1 ~ L I J I C )  (D.C. Cir. Aug. 12, 2002); Fox 
Rch//?i /g,  293 F .3d  at 54 I .  

F'o.y, 280 F.3d at 1044; ,%ncf(iir, 284 E.3d at 164. In  finding that Section 202(h) establishes a 
strong dercgttlatory presumption, the Court vindicated the view previously expressed by then 
Coinitiissioner Powell in his separate statctncnt in thc I098 Bienniul RelJiew Repon: 

I / /  

roniinwcrl.. . 
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no doubt Ihnt  this “wait-and-see approach cannot bc squared with [the] statutory mandate [to act] 

proinplly ~ t l ia l  is, by i.evisiting Ihc matter biennially ~ io ‘repeal or modify’ any rule that is not 

‘necessary ii i  thc public interest. 

broadcast cross-ownership rtile, particularly uheri thc record shows conclusively that the rule is 

uniieccssary, violates Section 202(h). 

111. Conclusion 

..-SI lhm, any extcndcd delay in rcpealing the newspaper/ 

Lacking a n y  substantiated basis lor contintiing to ban newspaper ownership of broadcast 

properties, the K‘C‘ should proinptly cliniinatc ncwspapers from the scope o r  its niedia 

o\vncrship rules. If separating the ncws~apcr:hroadcast cross-owncrship rule from the entire 

procccding is neccssary for s d i  cxpcditious action, the FCC should bifurcate this proceeding to 

ensure that coiiiplclc repeal of the ncwspaperhroadcast cross-ownership rule is accoinplIshed in 

spring 2003. 

March I I .  2003 

Respectfully submitted, 

MEDIA GENERAL, INC. . 

. . . -- By ..- ~- - 

M. Anne Swanson 
Uow, Loluies & Albertson, PLLC 

1200 New Hampshire Avenue, N.W. 
Washington, DC 20036 
(202) 776-2534 

. . .c,oii/iniietl 

I helicve the clear bent of the biennial review process set out by Congress is dcregulalory, 
in  recognilion o r  thc pace of dramatic change in the marketplacc and the understanding 
that health), niarkeis can adequately advancc the government’s interests in competition 
and diversity. Thus, contrai-y to thc approach oCthe majority, 1 start with the proposition 
that the rules are no longer iicccssary and demand that the Commission justify their 
continued validity. 

S~pir t i l e  Powr l l  ,S /ufcinm/,  IS  FCC Rcd ai I I IS  I 
> I  

Fo.1.. 280 F.?d at 1044; cSiwhii., 284 F.3d at 164. 


